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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE(M) 

BILASIPARA

PRESENT: Sri Bidyut Medhi, AJS

GR 58/11

U/S 379 IPC .

     State of Assam...........Prosecution.

                                          -vs-

       Surat Zamal & another...........Accused

Ld. Advocates:

For the prosecution: Md. Rasidul Islam Ld. APP.

For the accused: A.M. Sarkar, R. Chakraborty, Ld. Advocates.

Date of Evidence: 12.01.18, 22.02.18, 06.03.18.

Date of Argument:  22-03-18

Date of Judgment: 23-03-18

JUDGMENT

BRIEF FACT OF THE CASE

1. The informant  Jabed Ali  has filed an  FIR alleging that  on

28.11.11 at  8.00 AM he had tethered  his  one red brown

colour bull at grazing field. He has further stated that while

the accused Surat Zamal and Sabbir Hussain were taking

away the said bull the local people apprehended them near

Jagirmahal Part-II  and informed the police of Bilasipara PS

who later arrested the accused persons. Hence, this case.
2. Police after  investigation filed charge sheet under section

379/411 IPC against the accused persons.
3. Accordingly, charge under section 379/411 IPC was framed

against the accused persons and the same has been read

over and explained to the accused persons to which they

pleaded not guilty and claimed to be tried.
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4. After the evidence from the prosecution, examination under

section 313 Cr.P.C. has been recorded.

POINTS FOR DETERMINATION

1. Whether the accused persons have committed offence of theft

of the cow by dishonestly taking it away from the possession of

Jabed Ali without his consent?
2. Whether  the  accused  persons  dishonestly  kept  stolen  cattle

knowing the same to be stolen?

DECISION DISCUSSION AND REASONS THEREOF

5. Prosecution side has examined as many as five witnesses in

support the allegation. 

6. PW-1 Mafiz Ali in his evidence has stated that on the day

of occurrence the accused persons were taking away one

cow belonging to the informant Jabed Ali.  At that time he

was going to the market. When he met the accused persons

on the way he asked them as to where they were going. The

accused persons told him that they were going to sell the

cow. On being asked, the accused persons sought a very

less price than that they would have normally gotten. This

made  him  suspicious  and  on  careful  examination  he

recognised that the cow belongs to Jabed Ali. He has then

asked the accused persons to go to his uncle's house along

with the cow and simultaneously telephoned Jabed Ali. He

further told that Jabed Ali and 4 other persons came there

and  identified  the  cow.  Thereafter  they  apprehended  the

accused persons and handed over to police.

7. PW.2 Jabed Ali in his evidence has stated that he knows

the accused persons. He told that seven years ago he had

tethered  his  cow in  the  paddy field.  He  further  told  that

Mofiz Ali having seen the accused persons taking away the

cattle, informed him about the same after keeping the cow
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at the house of one Haji at Tilapara. Thereafter, the police

came and arrested the accused persons.
8. In  his  cross-examination  he  has  stated  that  police  had

seized the cow from the cowshed of Haji.
9. PW.4 Haji Lokman Ali in his evidence has stated that he

knows the informant and the accused persons. He further

stated that the accused persons were arrested by the police

from  his  house.  He  clarified  that  the  local  police  had

arrested them and took them from his house.
10.PW.5 IO Abdul Kader Sk in his evidence has stated that

on the day of occurrence he was posted at Bilasipara PS.

After institution of the case the OC Bilasipara PS entrusted

him to investigate into the case. He further stated that after

receiving  the  information  he  went  to  the  house  of  Haji

Lokman Ali where the cow was kept. He further clarified that

the accused persons confessed their guilt before him and

said that they had stolen it. He has exhibited the seizure list

as  Exhibit-1 and  Exhibit-1(1) is  his  signature.  He  has

further stated that after completion of the investigation he

filed  charge  sheet.  Exhibit-2 is  the  charge  sheet  and

Exhibit-2(1) is the signature of OC Dhaneswar Das. He has

also  exhibited  FIR  as  Exhibit-3 and  Exhibit-3(1) is  the

signature of OC Dhaneswar Das which he knew.

ARGUMENT FROM BOTH SIDES

11.In the light of evidence given by the prosecution side I have

heard submission made by the ld counsel from both sides.

The  ld  APP  Md.  Rasidul  Islam in  his  argument  has

submitted that the prosecution evidence is very clear that

the accused persons were intercepted by PW.1 Mofiz Ali who

after reasonable suspicion took them to the house of PW.4

Haji Loman Ali from where police not only seized the cow

but  also  arrested  the  accused  persons.  Ld  counsel  has

submitted that all the witnesses have in coherent manner
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depicted the sequence of the events right from the holding

up the accused persons on their way to their arrest and as

such  the  accused  persons  need  to  be  convicted.  The  ld

counsel further clarified in his submission that among the

prosecution witnesses PW.3 Anser Ali did not state anything

on the matter. But the same cannot dilute the gravity of the

prosecution evidence as PW.3 Anser Ali was nowhere in the

scene to have known the facts. 
12.On the other hand the ld counsel for the accused persons

Abdul Mannan Sarkar has submitted that there are lots of

contradictions in the prosecution evidence which makes the

entire prosecution story untrustworthy. The ld counsel tried

to impeach the credibility of the prosecution evidence by

outlining the following contradictions. 
13.Firstly, that the cattle was not seized from the possession

of  the  accused  persons  rather  it  was  seized  from  the

cowshed of Haji Lokman Ali. In true sense of the term Haji

Lokman Ali should also have been the accused. 
14.Secondly, that  the  informant  is  a  hearsay  witness  and

therefore his evidence cannot be believed. 
15.Thirdly, the ld  counsel  has submitted that  there was no

independent witness support the claim of the informant and

PW.1. The learned counsel has submitted that PW1 himself

has stated that he along with four other persons had gone

to the house of Hazi Lokman Ali but none of them have been

examined.  Under  such  circumstance  the  prosecution  has

failed  to  prove  the  case  against  the  accused  persons

beyond reasonable doubt. 

CRITICAL ANALYSIS

16.In  the  light  of  submissions  given  by  the  ld.  APP  and  ld.

defence  counsel  I  let  me delve  into  the  evidence  of  the

prosecution and see whether the prosecution has been able

to bring home the guilt of the accused.
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17.The accused persons  were  intercepted  by Mofiz  Ali  while

they were allegedly taken away the cattle in the market.

Mofiz Ali as PW.1 has clearly stated that when the accused

persons told him that they were going to the market to sell

the cattle he asked them the price. Thereafter the accused

persons sought such law price that it created suspicion in

might  on  closure  scrutiny  of  the  cattle  he  discovered  it

belongs  to  the  informant  PW.2.   Thereafter,  he  took  the

accused persons with cattle to the house of Haji Lokman Ali

and  informed  the  informant.  His  evidence  is  impeccable,

unambiguous  and has  remained unassailed.  In  the  cross-

examination  also  nothing  has  been  stated  which  would

make  the  evidence  on  PW.1  unreliable.  Adding  to  his

succinctness, the informant and PW4, Hazi Lokman Ali have

completely  supported  the  facts  and  the  trail  of  events

depicted by the PW1. They have corroborated that after the

accused persons intercepted on the street they were taken

to  the  house  of  Haji  Lokman  Ali.  After  sometime  the

informant went his house and identified the cattle took it

after  being  seized  by  the  police.  There  is  nothing  in  the

cross examination which would cast a slight doubt on the

veracity of the prosecution witnesses.
18.Now coming to the contention of learned defence counsel,

the first plea of the ld. defence counsel that the cattle was

not seized from the possession of the accused persons. It is

stated that the facts enunciated in the trail of events make

it amply clear that the accused persons after being caught

up  on  the  street  were  later  taken  to  the  house  of  Haji

Lokman Ali where the cattle was kept. Eventually the cattle

was seized from the possession of the Haji Lokman Ali. The

facts  unfolded  makes  it  palpably  clear  that  the  IO  who

reached in the house of Haji Lokman Ali after the accused

persons  were  taken  there,  seized  the  cattle  from  his

cowshed.  Therefore  there  is  no  possibility  for  the  cattle
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being seized from the possession of the accused persons.

Therefore, contention of the ld. counsel in that regard is not

tenable. 
19.As regards his contention that no independence witness has

been  examined  by  the  prosecution  it  is  stated  that

prosecution is not supposed to examine one and all  as a

witness in a case. It is settled principle that it is the quality

of evidence and not the quantity which determines whether

the prosecution has succeeded in proving the case against

the accused beyond reasonable doubt or not.  Prosecution

should examine only those witnesses which would prove the

guilt of the accused. If the testimony of the witnesses is free

from all  taints  and  coherent,  there  is  no  need to  further

examine  all  the  persons  who  might  have  seen  the

occurrence. 
20.In the instant case, it is seen that PW1, PW2, PW4 & PW5 in

a very meticulous manner deposed the entire sequence of

events. There are no contradictions in their deposition and

facts depicted by them remained unvarnished.  
21.Under such circumstance let me deal where the evidence of

theft proved.
In order to establish the offence of theft in dwelling house

which  is  enshrined  under  first  part  section  379  IPC  the

following ingredients has to be established.
a) That the accused person had dishonest intention
b) With that intention had moved the cow.
c) From the possession of the informant.
d) Without his consent.

22.From the uncontroverted evidence given by the prosecution

side, it has already become clear that the accused persons

had  taken  away  the  cattle  to  the  market  from  the

possession of  the informant without  his consent from the

place where it was tethered. From the fact the cattle was

taken by the accused persons without the consent of the

informant to the market, given the facts and circumstance

of the case, the natural inference which can be drawn is that
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the  accused  persons  had  dishonest  intention  to  sell  the

cattle. 
23.Now as regards offence under section 411 IPC, it is pertinent

to mention that there is no evidence that any of the accused

persons had dishonestly kept stolen property knowing the

same to be stolen. Under the facts and circumstance of the

case offence under section 411 IPC remains out of question.

Hence,  the  offence  under  section  411  IPC  has  not  been

proved.
24.Hence only the ingredients of theft under section 379 IPC

has been proved beyond reasonable doubt.

CONSIDERATIONS UNDER PROBATION OF OFFENDERS ACT

25.From the discussions and decisions made above it is seen

that all the accused persons have been found guilty under

section 379 IPC.
26.It has been proved that the accused person has committed

the theft by clandestinely taking away the bull which was

tethered  in  the  grazing  field.  It  was  done  in  a  complete

meticulous  manner  with  the  skill  hand  of  a  habitual

offender.  Such  kind  of  offence  indeed  falls  under  the

category of serious nature. Moreover, the society at large is

badly  reeling under such offence and keeping cattle  safe

has become the biggest challenge. Any lenient view against

such  an  offender  would  not  only  frustrate  the  effected

persons but also send a wrong message to the society. It

would be a morale booster for a criminal  to get indulged

into  such  activities  if  set  at  large  considering  him under

probation of offenders act.
27.Therefore,  I  am  of  the  conscious  view  that  the  accused

person does not deserve to be considered under this act.

SENTENCE HEARING
28.I have heard both accused persons Surat Zamal and Sabir

Hussain on the question of sentencing. The accused person

has  submitted  that  they  are  poor  persons  and his  entire
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family  members  are  dependent  on  him.  They  have  also

pleaded  that  he  would  not  repeat  any  such  thing  in  the

future.
ORDER

29.The  accused  persons  Surat  Zamal  and  Sabir  Hussain

have been found guilty of offence under section 379 IPC. As

against  offence  under  section  411  IPC  both  the  accused

persons are acquitted.
30.Accordingly the accused person is convicted for committing

the offence under section 379 IPC.
31.Considering the nature of offence and the discussions made

above  both  accused  persons  Surat  Zamal  and  Sabir

Hussain are sentenced to an Rigorous imprisonment of 2 ½

(two and half) years for commission of offence under section

379  IPC  and  a  fine  of  Rs  5000/-(five  thousand)  each  in

default  of  which  another  simple  imprisonment  of  4(four)

months each. Period of detention already undergone shall

be set off against the period of sentence.
32.Bail  bond shall  remain  in  force  for  another  period  of  six

months.
33.Give a free copy of the judgement to the accused persons.
34.Given under my hand and seal  of  the Court  on this  23rd

March, 2018.

Appendix

Prosecution witnesses:

1. PW1: Mofij Ali.
2. PW2: Javed Ali.
3. PW3: Tamej Ali
4. PW4: Haji Lokman Ali.
5. PW5: The investigating officer.

Exhibits of the prosecution:

1. Exhibit 1: Seizure lists.
2. Exhibit2: The Charge- Sheet.
3.  Exhibit 3: The FIR.
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Defence witnesses: NIL

Defence Exhibits: NIL

Bidyut Medhi

      (SDJM-M, Bilasipara) 
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